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A meeting of the Devon & Somerset Fire & Rescue Authority will be held on the 
above date, commencing at 9.30 am in via Webex to consider the following 
matters.

M. Pearson 
Clerk to the Authority

SUPPLEMENTARY AGENDA No. 1

PLEASE REFER TO THE NOTES AT THE END OF THE AGENDA LISTING 
SHEETS

PLEASE NOTE  The Part 1 aspect of this meeting may be livestreamed on the Devon & 
Somerset Fire & Rescue Service YouTube channel.  This can be accessed by following 
the link below and then clicking on the Videos and Livestream buttons: 

https://www.youtube.com/dsfireupdates

https://www.youtube.com/dsfireupdates


3 Exclusion of the Press and Public (Pages 1 - 2)
RECOMMENDATION that, in accordance with Section 100A(4) of the Local 
Government Act 1972, the press and public be excluded from the meeting for the 
following items of business on the grounds that they involve the likely disclosure 
of exempt information as defined in the following Paragraph(s) of  Part 1 of 
Schedule 12A (as amended) to the Act: 

 For agenda item 4, Paragraph 4 (information relating to consultations or 
negotiations or contemplated consultations or negotiations in 
connection with a labour relations matter arising between the Authority 
or a Minister of the Crown and employees of or office holders under the 
Authority); and

 For agenda item 5, Paragraph 5 (information in respect of which a claim 
to legal professional privilege could be maintained in legal 
proceedings). 

PART 2 - ITEMS WHICH MAY BE TAKEN IN THE ABSENCE OF THE PRESS AND 
PUBLIC

5 Firefighters' Pension Scheme (FPS) - Age Discrimination Remedy (Pages 3 - 
60)
Report of the Director of Governance & Digital Services (DSFRA/21/11) attached.

MEMBERS ARE REQUESTED TO SIGN THE ATTENDANCE REGISTER

Membership:
Councillors Randall Johnson (Chair), Best, Biederman, Bown, Brazil, Buchan, 
Clayton, Coles, Colthorpe, Corvid, Drean, Eastman, Hannaford, Healey MBE, 
Long, Napper, Peart, Prowse, Radford, Redman, Saywell, Thomas, 
Trail BEM, Vijeh, Wheeler (Vice-Chair) and Yabsley.
Alison Hernandez (Devon & Cornwall Police & Crime Commissioner).
Sue Mountstevens (Avon & Somerset Police & Crime Commissioner).



NOTES
1. Access to Information

Any person wishing to inspect any minutes, reports or lists of background papers 
relating to any item on this agenda should contact the person listed in the “Please ask 
for” section at the top of this agenda. 

2. Reporting of Meetings
Any person attending a meeting may report (film, photograph or make an audio 
recording) on any part of the meeting which is open to the public – unless there is 
good reason not to do so, as directed by the Chair - and use any communication 
method, including the internet and social media (Facebook, Twitter etc.), to publish, 
post or otherwise share the report. The Authority accepts no liability for the content or 
accuracy of any such report, which should not be construed as representing the 
official, Authority record of the meeting.  Similarly, any views expressed in such 
reports should not be interpreted as representing the views of the Authority.
Flash photography is not permitted and any filming must be done as unobtrusively as 
possible from a single fixed position without the use of any additional lighting; 
focusing only on those actively participating in the meeting and having regard also to 
the wishes of any member of the public present who may not wish to be filmed.  As a 
matter of courtesy, anyone wishing to film proceedings is asked to advise the Chair or 
the Democratic Services Officer in attendance so that all those present may be made 
aware that is happening.

3. Recording of Meetings
Given the social distancing measures introduced in response to the Covid-19 
pandemic, Authority meetings will be held virtually and livestreamed on the Devon & 
Somerset Fire & Rescue Service YouTube channel.  The meetings may also be 
recorded for subsequent viewing on the YouTube Channel.  Any such recording does 
not constitute the official, Authority record of the meeting.

4. Declarations of Interests at meetings (Authority Members only)
If you are present at a meeting and you are aware that you have either a disclosable 
pecuniary interest, personal interest or non-registerable interest in any matter being 
considered or to be considered at the meeting then, unless you have a current and 
relevant dispensation in relation to the matter, you must:

(i) disclose at that meeting, by no later than commencement of consideration of 
the item in which you have the interest or, if later, the time at which the interest 
becomes apparent to you, the existence of and – for anything other than a 
“sensitive” interest – the nature of that interest; and then 

(ii) withdraw from the room or chamber during consideration of the item in which 
you have the relevant interest.

If the interest is sensitive (as agreed with the Monitoring Officer), you need not 
disclose the nature of the interest but merely that you have an interest of a sensitive 
nature.  You must still follow (i) and (ii) above.
Where a dispensation has been granted to you either by the Authority or its 
Monitoring Officer in relation to any relevant interest, then you must act in accordance 
with any terms and conditions associated with that dispensation.



NOTES
Where you declare at a meeting a disclosable pecuniary or personal interest that you 
have not previously included in your Register of Interests then you must, within 28 
days of the date of the meeting at which the declaration was made, ensure that your 
Register is updated to include details of the interest so declared.

5. Part 2 Reports
Members are reminded that any Part 2 reports as circulated with the agenda for this 
meeting contain exempt information and should therefore be treated accordingly. 
They should not be disclosed or passed on to any other person(s).  Members are 
also reminded of the need to dispose of such reports carefully and are therefore 
invited to return them to the Committee Secretary at the conclusion of the meeting for 
disposal.

6. Substitute Members (Committee Meetings only)
Members are reminded that, in accordance with Standing Order 37, the Clerk (or his 
representative) must be advised of any substitution prior to the start of the meeting.  
Members are also reminded that substitutions are not permitted for full Authority 
meetings.

7. Other Attendance at Committees (Standing Order 38)
Any Authority Member wishing to attend a meeting of a Committee of which they are 
not a Member should contact the Democratic Services Officer (see “please ask for” 
on the front page of this agenda) in advance of the meeting to obtain details of the 
Webex meeting invitation.



DEVON & SOMERSET FIRE & RESCUE AUTHORITY (Extraordinary Meeting)

09:30HOURS, TUESDAY 20 APRIL 2021

AGENDA ITEM 3 – EXCLUSION OF THE PRESS AND PUBLIC

RECOMMENDATION that, in accordance with Section 100A(4) of the Local 
Government Act 1972, the press and public be excluded from the meeting for the 
following items of business on the grounds that they involve the likely disclosure of 
exempt information as defined in the following Paragraph(s) of  Part 1 of Schedule 
12A (as amended) to the Act: 

 For agenda item 4, Paragraph 4 (information relating to consultations or 
negotiations or contemplated consultations or negotiations in connection 
with a labour relations matter arising between the Authority or a Minister of 
the Crown and employees of or office holders under the Authority); and

 For agenda item 5, Paragraph 5 (information in respect of which a claim to 
legal professional privilege could be maintained in legal proceedings). 
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Agenda Item 5
By virtue of paragraph(s) 5 of Part 1 of Schedule 12A
of the Local Government Act 1972.
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 OFFICIAL Issue date: 21 August 2020 
  

1 
 

Firefighters’/Police Pension Schemes 

McCloud/Sargeant ruling – Guidance on treatment of ‘Immediate Detriment’ 
cases 

1.0 Purpose of guidance 
 

1.1 The purpose of this note is to provide informal guidance to Fire and Rescue 
Authorities (in England) and Police Forces (in England and Wales) on processing 
‘immediate detriment’ cases (see definition in section 3 of this guidance) in advance 
of a decision on the Government’s final approach to removing the age discrimination 
as found in the McCloud/Sargeant Employment Tribunal litigation. 
 

1.2 The guidance is provided at the request of the Fire Brigades Union and for the 
purpose of assisting employers with “immediate detriment” cases.  For that reason, 
it is only relevant to members of the Police and Fire Pension Schemes.  

 
1.3 Further, it must be noted that the issues raised in this document are the subject of 

both ongoing litigation and the Government’s consultation.  As such this guidance 
will be kept under review to ensure that it is consistent with any judgment or 
outcome from the consultation and will be amended to give effect to any such 
judgement or outcome. 
 

1.4 In this guidance a reference to the “2015 scheme” is to the applicable reformed 
Police or Fire CARE Pension Scheme, and a reference to the “legacy scheme” is to the 
applicable Police or Fire Pension Scheme that applied to a member before 1 April 
2015. 
 

1.5 The term ‘pension authority’ refers to the appropriate Fire and Rescue Authority or 
Police Force. 
 

2.0  Background to McCloud/Sargeant ruling 

2.1 In 2015 most public service pension schemes, including the Firefighters’ Pension 
Scheme and Police Pension Scheme, were reformed. These reforms included 
‘transitional protection’ for people closest to retirement.    

 
2.2 In 2018, the Court of Appeal ruled that the transitional protection element of the 

2015 public service pension reforms constituted unlawful age discrimination in the 
Firefighters’ and Judges’ Pension Schemes. The Government respects the Court’s 
decision and has confirmed that it will remove the difference in treatment across all 
main public service pension schemes, including the Police Pension Scheme.   

 

APPENDIX A TO REPORT DSFRA/21/11 
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2.3 The Government is currently consulting on proposals to remove this discrimination.    
Detail on the current proposals can be accessed here: 
https://www.gov.uk/government/consultations/public-service-pension-schemes-
consultation-changes-to-the-transitional-arrangements-to-the-2015-schemes.  The 
changes proposed in the consultation to remove the discrimination will apply across 
all the main public service pension schemes and provide members with a choice of 
which scheme they would like to be in for the remedy period. The remedy period is 
defined as between 1 April 2015 and 31 March 2022 in the consultation paper.  

 
2.4 The remedy only applies to members who were in service on or before 31 March 

2012 and on or after 1 April 2015, including those with a qualifying break in service 
of less than 5 years.  

 
3.0  What are ‘Immediate Detriment’ cases 

3.1 For the purposes of this guidance, immediate detriment includes those scheme 
members who were in service on or before 31 March 2012 and on or after 1 April 
2015, including those with a qualifying break in service of less than 5 years, and who 
did not benefit from full protection and were moved into the 2015 Scheme on or 
after 1 April 2015: 

I. who become eligible to retire with an ordinary pension and want to have all 
their benefits paid from their legacy scheme (i.e. do not accept deferred 2015 
scheme benefits); OR 

II. who don’t qualify for lower-tier (and therefore higher-tier) ill-health pension 
under the single pot Ill-Health Retirement (IHR) arrangement BUT would do 
so under the IHR arrangements in their legacy scheme. 

3.2 Any scheme members that fall within either of the two categories above can have 
their pensions calculated and put into payment according the guidance set out in 
section 5 below.  

3.3  This guidance should not be applied to scheme members who have already retired 
and are in receipt of their pension payments.  These cases are more complex to 
address, especially due to complexities in rectifying the member’s tax position.   

3.4. It is important to note that ALL cases processed using this guidance will need to be 
revisited once the Government’s approach to removing the discrimination has been 
finalised, due to relevant matters that are currently subject to consultation, to 
include interest on contributions etc. This is likely to be after April 2022.  

 

4.0 Guidance on treating immediate detriment cases 

4.1 There are some transitional scheme members who have already been dismissed 
from work without a pension as they did not qualify for an ill-health pension under 
the 2015 Scheme.  In addition, there are transitional members who are now 
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approaching retirement and want to take their full pension benefits under their 
legacy pension scheme.  This guidance provides employers with advice on how these 
cases can now be processed in advance of final remedy implementation. 

Transitional members who are already in receipt of a pension 

4.2 There are cases (in respect of both ill-health/ordinary retirements) where 
transitional members have already retired and are currently receiving an ill-
health/ordinary pension.  It is recognised that many of these members’ pensions are 
lower than they would be if they were paid under the member’s legacy pension 
scheme.  For example, where a transitional member has retired on ordinary grounds 
below age 55, their benefits accrued under the 2015 Scheme will currently be 
deferred until their State Pension Age. 

4.3 These cases involve complex tax implications, employee/employer contribution 
adjustments etc. which still need to be resolved – these points are currently being 
consulted on and a final approach has yet to be confirmed.  We will look to process 
these cases as a priority as soon as these outstanding points have been resolved. 

 

5.0 Giving scheme members a choice 

5.1 Scheme members falling under the scope of this guidance will effectively be given 
the opportunity to take all their pension benefits accrued between 1 April 2015 and 
31 March 2022 under their legacy pension scheme, rather than take some benefits 
under the 2015 Scheme.   

5.2 Pension authorities can now offer this choice to all those scheme members who: 

 have transitioned into the 2015 Scheme who are approaching retirement; and  
 have retired due to poor health but who didn’t qualify for an ill-health pension 

under the 2015 Scheme regulations but would qualify under their legacy scheme 
regulations. 

5.3 In order to provide this choice, pension authorities will need to present two sets of 
pension entitlement quotes to each qualifying scheme member.  Whilst not an 
exhaustive list, each quote should set out the main pension benefits that they would 
receive under each choice, to include: recurring annual pension (before and after 
commutation), commutation retirement lump sum entitlement, employee 
contributions owed/refunds due etc.  Each scheme member should be required to 
provide written confirmation of their election.  

5.4  There remain a number of outstanding issues that will not be resolved until such 
time that the Government finalises its approach to removing the discrimination 
identified by the McCloud/Sargeant ruling (see unresolved pensions issues section 
below). Each scheme member will need to agree to accept the Government’s final 
approach and any future adjustments that this requires. 
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5.5  Once written confirmation has been received from each member, the pension 
authority can put the pension chosen into payment. 

 

Unresolved pension issues: 

5.6  As explained above, there remain outstanding issues that will not be resolved until 
the Government finalises its approach to removing the discrimination.  The 
Government is currently consulting on its proposed approach and will finalise its 
proposals following careful consideration of stakeholder responses.   

Recovery of outstanding employee contributions  

5.7 Any scheme members who choose to take their full pension benefits under their 
legacy scheme will owe employee contributions or be entitled to a refund.  Any 
employee contributions owed will need to be paid before the member’s legacy 
scheme pension can be put into payment. 
   

5.8 Any contributions owed will need to be based on the pay that is considered to be 
pensionable under the legacy scheme, which may vary from that pay which is 
considered pensionable under the 2015 Scheme.  It will be for employing pension 
authorities to make an assessment for each member and seek payment.  The 
member has a choice to pay any outstanding employee contributions from their 
retirement lump sum or from any other personal source. Any refunded employee 
contributions can be repaid to the member from the employer’s local pension fund 
account. 
 

5.9 A final decision has yet to be made in respect of whether, and at what rate, interest 
should be applied to contributions owed by employees should they elect to receive 
benefits from their legacy scheme during the remedy period (2015 to 2022).  As the 
Government’s approach to this issue has yet to be confirmed, this guidance proposes 
that interest is not applied to employee contributions owed at this time. 

 
5.10 Notwithstanding this, any immediate detriment cases where the pension is put into 

payment now may need to be revisited if the Government’s final approach includes 
the application of interest on owed employee contributions.  Pension authorities 
should ensure that any members making a decision under this guidance are aware 
of, and accept, this condition. 

Tax relief on employee contributions 

5.11 Where possible, pension authorities should ensure that the employee contributions 
owed are repaid by the member before they leave service to ensure that any tax 
relief entitlement can be applied.  Where this is not possible, for example where an 
individual has retired previously on ill-health grounds and did not qualify for a 
pension under the 2015 Scheme but would qualify under their legacy scheme, the 
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scheme member will have to wait until the Government’s final approach to removing 
the discrimination has been implemented to receive any appropriate 
reimbursement.  This is likely to be after April 2022. 

Recovery of outstanding employer contributions (Firefighters’ Pension Schemes only) 

5.12 The Firefighters’ Pension Schemes are in a unique position compared to other public 
sector pension schemes in that they do not have a uniform employer contribution 
rate across all schemes.  As such, any scheme member who elects under this 
guidance to take their full pension benefits under their legacy scheme will impact on 
the corresponding employer contributions owed in respect of that member during 
the period that they were in the 2015 Scheme. 

 
5.13 It will be for each employing Fire and Rescue Authority (FRA) to recalculate the 

contributions that they, as the employer, should have paid under the legacy scheme 
for each member and pay any shortfall into their pension fund account.  Where this 
results in an excess of employer contributions having been paid, these can be 
refunded to the employer from their pension fund account.   

Treatment of Cash Equivalent Transfer Value (CETV) transfers into the 2015 Scheme 

5.14 It is recognised that there will be some transitional scheme members who will have 
transferred benefits from an external pension arrangement into the 2015 Scheme.  
Where a scheme member elects to take all their benefits from the legacy scheme, 
the original transfer-in (the Cash Equivalent Transfer Value) will need to be re-
calculated to determine the amount of pensionable service that should be purchased 
in the member’s legacy scheme.   
 

5.15 The recalculation of the transfer-in will need to be undertaken by pension authorities 
as if it had been taken at the time of the original transfer, using the actuarial factors 
that were applicable at that time. 
 

5.16 Where conversion of transferred benefits from the 2015 Scheme to the legacy 
scheme results in the pension input amount changing due to actuarial adjustment, 
then an individual’s Annual Allowance position may need to be reassessed. 

Treatment of purchased added pension in the 2015 Scheme 

5.17 Some transitional scheme members will have elected to make voluntary 
contributions to purchase ‘additional pension’ in the 2015 Scheme.  For those 
members that elect to take their full benefits under the legacy scheme, any 
employee contributions paid in respect of the additional pension purchased will 
need to be converted to the equivalent value of additional pension that could have 
been purchased in the member’s legacy scheme.   
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5.18 The legacy schemes do not currently have ‘additional pension’ provisions.  Additional 
pension purchased in the 2015 Scheme is one of the unresolved issues that the 
consultation is considering.  

Scheme PAYS– treatment of debits applied to 2015 Scheme pension 

5.19 There may be instances where transitional members have previously incurred certain 
tax charges and have elected for these to be paid under Scheme PAYS with the 
associated pension debit applying to the 2015 Scheme benefits. 

 
5.20 Where this is the case and the member elects for all their pension benefits to be paid 

from their legacy scheme, there may be subsequent changes to the tax charges 
retrospectively.  If this is the case, pension authorities will need to recalculate the 
pension debit.  The recalculation of the pension debit will need to be undertaken by 
pension authorities as if it had been taken at the time of the original Scheme PAYS 
elections, using the actuarial factors that were applicable at that time. 

Revisiting AA tax assessments on previous years 

5.21 Under current arrangements, there is a four-year statutory time limit for reassessing 
tax for previous years. This means that where a scheme member’s pension benefits 
change for past years, altering their tax position, HMRC can collect and refund tax 
where it is owed for the current tax year, and the four full tax years immediately 
preceding the point at which the individual’s benefits change.  
 

5.22 Where a scheme member’s benefits change due to an election under this guidance 
so that additional tax is due for a tax year that sits outside the four previous tax 
years, HMRC cannot collect that additional tax.  As such, the member will not be 
required to pay this.  However, the recalculation will still be necessary to ensure the 
member’s tax position going forward is correct.  
 

5.23 The Government has confirmed that where a scheme member’s benefits change so 
that they are owed a reimbursement of any tax charges paid since April 2015, they 
will get a full refund for the full period. The scheme member will initially be able to 
seek a tax refund from HMRC in respect of any overpaid tax charges in the previous 
four tax years.   
 

5.24 Any further entitlement to a tax refund for years outside the four-year period will be 
refunded by means of compensation payments, which are expected to be paid after 
the Government finalises its approach to removing the discrimination, likely to be 
after April 2022. 
 

Police Workforce and Professionalism Unit, Home Office 

21 August 2020 
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Immediate Detriment Information Note: October 2020 

 

        
 

 Information 

Immediate Detriment 

Purpose 
 

1. The purpose of this information note is to provide Fire and Rescue Authorities 
(FRAs) with additional information to the immediate detriment guidance note 
supplied by Home Office on 21 August 2020. It does not give detailed guidance 
on the process of payment of benefits.  
 

2. This note will be subject to any changes on the note supplied by Home Office. 
 

Background 
 

3. Following the 2018 Court of Appeal judgment in Sargeant, an interim order was 
made by the Employment Tribunal on 18 December 2019 which provided that 
members who had brought claims (claimants) are entitled to be treated as if they 
remained in the FPS 1992, as long as they were in the scheme at 31 March 2012 
and 31 March 2015ending the final determination of the issues of remedy, all 
existing Claimants who, by reason of their age would not satisfy paragraphs 
12(2)(c), 12(3)(c), 13(e) or 14(e) of Schedule 2 to the 2014 English Regulations 
or the 2015 Welsh Regulations from 31st March 2015 are entitled to be treated 
as satisfying those paragraphs from that date. 
 

4. We communicated the following Government position in FPS Bulletin 28 - 
January 2020: 
 
…all entitlements including immediate ones should proceed under the 2015 
scheme rules for the time being. This includes those who are due to taper into the 
2015 scheme should continue to taper, and those due to retire normally at a later 
date should continue in the 2015 scheme. 
 

5. The bulletin asked FRAs to provide numbers of members who were likely to have 
an immediate event in 2020 and recommended some immediate steps that 
authorities could take in relation to ill-health assessments.   
 

6. The SAB used the information provided to request guidance on dealing with 
immediate events as per their paper submitted to Home Office in March 2020. 

APPENDIX B TO REPORT DSFRA/21/11 
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7. On 21 August 2020, at the request of the Fire Brigades Union (FBU), the Home 

Office issued a note1 directly to English FRAs via finance leads titled ‘McCloud / 
Sargeant ruling – Guidance on treatment of ‘Immediate Detriment’ cases’ for both 
the Firefighters’ and Police Pension Schemes. 

 

Home Office immediate detriment guidance 
 

8. The note headed ‘McCloud / Sargeant ruling – Guidance on treatment of 
‘Immediate Detriment’ cases’ for both the Firefighters’ and Police Pension 
Schemes is available on the dedicated Age Discrimination Remedy (Sargeant) 
page. 
 

9. The note is labelled as informal guidance only and notes that the issues raised 
are subject of both ongoing litigation and the UK Government’s consultation. It 
does not confirm on what basis FRAs may rely on the note for the purpose of 
making pension payments. 

 
10. The scope of the note includes members who were in service on or before 31 

March 2012 and on or after 1 April 2015, including those with a qualifying break 
in service of less than 5 years, and who did not benefit from full protection and 
were moved into the 2015 Scheme on or after 1 April 2015: 

 
10.1. who become eligible to retire with an ordinary pension and want to have 

all their benefits paid from their legacy scheme (i.e. do not accept deferred 
2015 scheme benefits); OR 
 

10.2. who don’t qualify for lower-tier (and therefore higher-tier) ill-health pension 
under the single pot Ill-Health Retirement (IHR) arrangement BUT would do 
under the IHR arrangements in their legacy scheme. 
 

11. It is unclear whether the note applies to FPS 2006 members, however, based on 
the scope detailed above: 
 

11.1. For ordinary retirement, it is likely to only apply to special members (who 
have a normal retirement age of 55) and a very small cohort of standard 
members who would want to have benefits paid from their legacy 
scheme (i.e. do not accept deferred FPS 2015 benefits).  
 

11.2. For ill-health, it is unlikely that special and standard members of the 2006 
scheme will qualify because FPS 2015 has the same criteria for ill-health 
as FPS 2006, and therefore if they do not qualify for lower tier ill-health in 
FPS 2015, they would also not qualify under FPS 2006.   

 
  

 
1 http://www.fpsboard.org/images/PDF/Boarddocs/Remedy/Home-Office-immediate-detriment-guidance-21-
August-2020.pdf  
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12. The note should not be applied to scheme members who have already retired 
and are in receipt of their pension payments. The note refers to these cases 
being more complex to address, especially due to complexities in rectifying the 
member’s tax position. We believe this to refer to the HMRC timing of payment 
conditions and the potential for unauthorised payments.  
 

13. Paragraph 5.3 of the note sets out that in order to provide a choice to members, 
two sets of pension entitlement quotes should be provided. The paragraph 
includes a “non-exhaustive” list of items to include in the quote.  It does not 
include any mention of the change to the pension input amount for each pension 
input period of the remedy, or any tax charge as a result of that recalculation. 
 

14. Under the heading ‘Unresolved pension issues’, paragraphs 5.6 to 5.24 detail 
outstanding issues that are being consulted on and will not be resolved until the 
Government finalises its approach to removing discrimination.  

 

Current position 
 

15. The note is helpful to explain UK government policy and shows progression from 
the previous position that all entitlements should proceed under the terms of FPS 
2015. However, it does not cover the steps that FRAs and administrators would 
need to put into place to enact the guidance.  

 

Matters for the FRA to consider 
 

16. Being mindful of the interim order which entitles claimants to be treated as 
members of the FPS 1992, FRAs now need to understand practically how they 
could give effect to the guidance. As the document notes in several places that it 
is informal guidance only, FRAs may wish to seek individual legal advice, which 
some authorities have advised they are pursuing. 
 

17. We understand that the Home Office assert the legal position which underpins 
the application of the guidance in the note for non-claimants (those not covered 
by the interim order) is Section 61 of the Equality Act. The effect of Section 61 
being contested in the FRA’s appeal under Schedule 22 of the Equality Act, in 
which they argue that they were required to follow the pensions regulations and 
so by law had no choice but to implement the transitional protections for older 
firefighters.  

 
18. The HO Guidance on the face of it does not make it clear;  

 

18.1. What the position is for FRAs if members make decisions without all the 

correct information, such as understanding tax relief. 

 
18.2. How auditors might treat such payments under legacy terms and on what 

basis an FRA can rely on the guidance to satisfy auditors. 
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18.3. What risk the member accepts by having benefits paid out before the 

consultation has concluded, although the note states that all cases will 

need to be revisited once remedy is finalised (3.4). It is understood that the 

Home Office and HM Treasury (HMT) are considering providing a waiver. 

 
19. Nominated contacts at each FRA should be consulted on further matters to 

consider.  

 

Employer contributions 
 

20. Contrary to the position as stated in paragraphs 5.12 and 5.13, we understand 
the Home office expectation is that revised guidance will now be issued to 
confirm there is no requirement for the FRA to make the employer contributions 
in order to enable payment of retirement benefits.   
 

21. Any adjustments in employer contributions will be captured in the scheme 
valuation process and reflected in the future employer contribution rates going 
forward. This position would be welcomed. 

 

Employee contributions 
 

22. The position of tax relief on employee contributions as stated in paragraph 5.11 
means that if a member chooses to have the contributions deducted from their 
lump sum, they will not qualify for tax relief under the HMRC PAYE or self-
assessment process.  Instead this will be claimed through a government process 
once the consultation has concluded, this should be clearly caveated in member 
communications. 
 

Technical issues 
 

23. There are several technical questions which have been raised with Home Office 
and HMT that mean in some cases the guidance cannot be applied until an 
answer has been received, which would leave FRAs in the position of being able 
to remedy some members but not others: 

 
23.1. Paragraph 3.1 refers to ‘members who were in service’. It is not clear 

whether this means ‘in service as a firefighter’ or pensionable service, and 
as such it is not clear whether someone who was ‘eligible to be an active 
member’ is in scope, albeit as per paragraph 11 above it is noted that FPS 
2006 members to whom that definition applies are likely to be out of scope. 

 
23.2. The suggested position in paragraphs 5.14 to 5.16 on Cash Equivalent 

Transfer Values (CETVs) needs further clarification of how this could work 
in practice.  Under the current rules for CETVs, benefits cannot be 
transferred into the FPS 1992 as the scheme is closed and there are no 
current factors available. So, it is unclear how a transfer could be 
processed under FPS 1992 terms. 
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23.3. Furthermore, if it was possible to calculate a CETV, the guidance does 

not comment on what effect this would have if the CETV took the member 
over the 30 year’ service cap. 

 
23.4. Where a member has paid into FPS 2015 and bought added pension, 

paragraphs 5.17 to 5.18 are not clear on how an equivalent added years 

pension would be created in the final salary scheme.  It also does not 

comment on the position where the member would not have qualified for 

added years in the legacy schemes, for example, the requirement in FPS 

1992 to be more than two years from retirement when purchasing added 

years, or what the effect would be if that added years conversion took the 

member over 30 years’ service.  

 
23.5. The guidance only comments under paragraphs 5.21 to 5.24 on the 

position where there is tax to be paid or refunded, it does not comment on 

the steps needed to calculate whether there is a tax liability, i.e. by re-

calculating the pension input amount over each of the pension input 

periods in the remedy period. 

 
23.6. It is understood that the informal position from HMT is that the pension 

input amount should be re-calculated over the periods in the remedy period 

based on the legacy scheme benefits.  An HMRC CLM query form2 has 

been submitted for further guidance and HMT and HMRC are understood 

to be jointly considering further guidance on this. 

 

Absent from the guidance 
 

24. There are several areas where we would have expected a policy steer to be 

provided, but this is lacking from the guidance: 

 

24.1. There is no commentary on the treatment of temporary promotion where 

an FRA has used their discretion to award Additional Pension Benefits 

(APBs) in the legacy schemes. Temporary promotion is not pensionable 

under CARE. 

 
24.2. There is no commentary on creating an APB in the legacy scheme for a 

member who has received CPD during FPS 2015 membership. 

 
24.3. There is no commentary on where a two-pension entitlement would have 

occurred if they had been a member of the legacy scheme. 

 

 
2 http://www.fpsregs.org/images/HMRC/HMRC-CLM-template-immediate-detriment-implementation-and-
annual-allowance.pdf  
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24.4. There is no reference to invoking a contribution holiday3 by returning to 

the legacy scheme. 

 
24.5. There is no instruction of how to convert any divorce debits applied in 

FPS 2015 and the impact on pension credits. 

 
24.6. There is no reference to caveating that the recalculated cost cap may 

revise the accrual rate of FPS 2015 from 1 April 2019 and whether that 

would retrospectively affect the calculation of CARE benefits used in the 

choice calculation. 

 
24.7. There is no commentary on abatement that would apply under the legacy 

schemes but not reformed schemes.   

 
24.8. The consultation proposals suggest that taper members would only be 

able to select legacy or reform benefits for the whole remedy period, i.e. 1 

April 2015 to 31 March 2022.   
 

• It is not clear how choice should be offered to a taper protected4 member 

in the immediate detriment category.  Under the current legislation a 

taper protected member who has already moved into FPS 2015 would 

have both a pension that could immediately be paid from FPS 1992 

which would include service past 1 April 2015, and a deferred entitlement 

in FPS 2015.  

 

• It is not clear whether a taper member choosing to retire under 

immediate detriment and accepting payment of an FPS 1992 pension 

based on service to date of retirement would have to forfeit any existing 

FPS 2015 deferred pension, and if that should be caveated at the time of 

retirement, based on the outcome of the consultation.  

 
25. We understand that the Home Office are in discussion with HMT regarding the 

issues brought to them and are working on reflecting this in revised guidance, 
however, this is a complex area of work so will take some time. 
 

26. In advance of that guidance being available, we would offer the following 
commentary: 

  

 
3 The Government introduced an employee contributions holiday for FPS 1992 members who accrue the 
maximum 30 years’ pensionable service prior to age 50. This applies from the point of accruing maximum 
pensionable service in the scheme until the member’s 50th birthday. This change was applied retrospectively 
to 1 December 2006. 
4 A taper-protected member is somebody who was not fully protected by virtue of age to stay in the final 
salary scheme (1992, 2006 or Special Modified 2006 Scheme), but was moved into the FPS 2015 between 24 
May 2015 and 31 March 2022, depending on their age, as per the table in the regulations. 
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27. Supplementary commentary 

 

Two Pension 
Entitlement 

Where a member would have an entitlement to two pensions 
due to a drop in pay during the period 1 April 2015 to retirement 
date or 31 March 2022, the two-pension entitlement must be 
recalculated in the estimate of benefits under FPS 1992  

Contribution 
holiday 

Under the terms of FPS 1992, anyone who accumulates 30 
years’ service in the 1992 Scheme before reaching age 50 is 
entitled to a contributions holiday5 between the date on which 
they reached 30 years’ service and their 50th birthday.   
 
For those opting to retire under the 1992 Scheme, the value of 
this holiday must be deducted from the accumulated deficit in 
contributions.  That may have the effect of turning the deficit 
into a surplus.  
  
If as a result of this exercise, there is: 

• a net deficit in contributions, the member must pay it, or 
have it deducted from their lump sum; 

• a net surplus in contributions, the employing FRA must 
refund it to the member or add it to their lump sum.  

 

Additional 
Pension 
Benefits (APBs) 

Where a member has received a CPD payment pensionable 
under the FPS 2015, this should be re-calculated as an APB in 
the estimate of benefits under FPS 1992. 
 
If there is a discretion in place to treat temporary promotion as 
pensionable under the FPS 1992 and a member has had a 
temporary promotion while a member of FPS 2015, this should 
be re-calculated as an APB in the estimate of benefits under 
FPS 1992. 

  
 

FRA immediate action 
 

28. The FRAs have always been mindful of the interim order which entitles 

claimants to be treated as members of FPS 1992 and wish to give effect to this 

where they are able to do so. 

 

29. This note highlights some of the issues with the content of the guidance in terms 

of FRAs being in a position to do this, for example in terms of; 

 
29.1. What is absent from the guidance; or 

 

 
5 Further information on contributions holiday is available on the password protected area of the website. 

Page 27

http://www.fpsregs.org/images/admin/Twopensionsv1.pdf
http://www.fpsregs.org/images/admin/Twopensionsv1.pdf
http://www.fpsregs.org/images/admin/APBv1.pdf
http://www.fpsregs.org/images/admin/APBv1.pdf
http://www.fpsregs.org/images/admin/APBv1.pdf
http://www.fpsregs.org/index.php/member-area/contributions-holiday


 

Immediate Detriment Information Note: October 2020 

29.2. Unanswered technical questions which would leave FRAs in the position 

of being able to remedy some members but not others, e.g. a technical 

issue, such as a CETV or divorce on the record and no guidance on how to 

convert to final salary benefits. 

 

30. In order to ensure the FRA has all the information needed in order to proceed 

with an immediate detriment case under the guidance, we have provided FRAs 

with a template matrix to complete.  This template may also be used in order to 

evidence where they do not have the information to proceed. Completion of this 

checklist will no doubt require both employer and administrator input, please 

ensure this is complete before proceeding with a case. 

 

31. In addition, nominated contacts at each FRA should be consulted before 

actioning any immediate detriment cases in order to inform decision making. 

 
32. We issued guidance in FPS Bulletin 28 on immediate action that FRAs could 

take, under the heading Update on transitional protections remedy (Sargeant). If 

that action was not taken, we recommend that FRAs do so now. 

 

33. We are pleased to provide further commentary on immediate action below.  

 

Current or new cases 
 

34. Ill-Health: IQMP assessment 

34.1. Members with transitional 1992 benefits – ask the IQMP to assess the 

applicant under both the 1992 and 2015 scheme terms.6 

 

34.2. Under the immediate detriment note members who don’t qualify for lower-

tier ill-health in FPS 2015 but would do so under FPS 1992 should be 

allowed to retire under the arrangements of their legacy scheme where 

possible. 

34.3. Transitional Special Members of the 2006 scheme – ask the IQMP to 

assess the applicant under the terms of the 2006 scheme noting that the 

normal retirement age of a special member is 557. 

 

34.4. The criteria for ill-health retirement are the same for standard 2006 

members and transitional members of the 2015 scheme, therefore 

assessment under the 2015 terms should be enough.  

  

 
6 Ill-Health certificates are available here - http://www.fpsregs.org/index.php/member-area/ill-health-and-
injury .   
7 Rule 3, Paragraph 3 of FPS 2006 - http://www.legislation.gov.uk/uksi/2014/445/schedule/paragraph/2/made  
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35. Estimation of benefits 

35.1. The estimate of benefits under both schemes should include: 

 

• The pension payable to the member. 

• The lump sum that would be payable, along with details of tax 

consequences, such as receiving an unauthorised lump sum or limiting 

the lump sum so it doesn’t incur tax. 

• Dependant benefits such as a partner’s pension and death in retirement 

five-year guarantee from FPS 2015.  This is particularly important where 

someone is retiring under ill-health terms and is paid their pension under 

the ‘one-pot’ arrangements from FPS 2015. 

• A clear statement that all calculations are provisional and may be revised 

depending on decisions still to be made and changes to scheme rules, in 

particular regarding interest and taxation; and that further payments or 

refunds, or recalculation of pension benefits, are possible. 

 

36. Schedule of contributions owed 

 

36.1. In order to receive benefits under the terms of FPS 1992, the immediate 

detriment note confirms that employee contributions must be repaid where 

they are due.   

 

36.2. Members should be provided with a schedule of contributions owed, to 

include: 

 

• Difference between FPS 2015 and FPS 1992 contributions for the 

remedy period. 

• This should include any additional contributions that need to be paid in 

order to count a service break. 

• Contributions on FPS 1992 terms of any temporary promotion to be 

treated as an APB. 

• Difference between FPS 2015 and FPS 1992 contributions on any CPD 

payments in order to calculate the APB that will be payable under the 

legacy scheme. 

• Adjustments for the contribution holiday if the member would be eligible 

under the legacy scheme. 

 
36.3. Members should be made aware of the effect of claiming tax relief on 

their pension contributions if they choose to have contributions deducted 
from their lump sum, rather than paying before retirement. 

 

• Pension Contributions made before retirement will qualify for tax relief 
under HMRC PAYE or self-assessment. 
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• Pension Contributions made after retirement, such as deducted from the 
lump sum will not qualify for tax relief under the HMRC PAYE or self-
assessment process.  Instead this will be claimed through a government 
process once the consultation has concluded. 

 

37. Annual allowance 

 

37.1. For some members the impact of treating them as if they had never left 

their previous final salary scheme might mean that they would have 

breached the annual allowance limits in former pension input period years.   

 

37.2. We understand that the HMT position on this is that benefits over each 

pension input period should be re-assessed on final salary scheme terms. 

 

37.3. If benefits are put into payment under the immediate detriment note, the 

member will need to be aware of the recalculation of their pension input 

periods and the change on any carry forward, as this may affect other 

pension entitlements elsewhere. 

 
37.4. Where a member has exceeded the annual allowance limit and there is 

no carry forward to mitigate the breach, a tax charge will fall due on the 

excess over the annual allowance. The member should be informed of any 

annual allowance breach for them to calculate the tax charge. 

 

Retrospective Ill-health Cases 
 

38. Under paragraph 3.1 this applies only to members who did not qualify for lower-

tier (and therefore higher-tier) ill-health retirement under FPS 2015 but would 

have done under their legacy scheme. They may have now left the FRA but are 

not in receipt of pension benefits.  

 

39. These members should be treated as above as a current ill-health case and the 

relevant IQMP assessment should be sought and benefits put into payment 

where possible. 

 

40. For members with a pension in payment and who therefore do not fall within the 

scope of the immediate detriment note, FRAs may want to ensure they are 

prepared to offer revised benefits as soon as possible by having valid IQMP 

assessments in place, as detailed at paragraphs 32.1 to 32. 4 above. 

 

41. Some of these members may be better off in the reformed schemes, for example, 

members with a higher tier ill-health in payment under the FPS 2015.  FRAs may 

want to ensure members are aware of this by providing a quotation of benefits 

under the legacy scheme. 
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Other pensions in payment 
 

42. Our understanding is that pensions in payment, even if they have come into 

payment since 21 August 2020 are not in the scope of the immediate detriment 

note, as there are tax and other consequences that rely on policy decisions yet to 

be made by the HMT consultation. 

 

LGA practitioner support 
 

43. We are talking to practitioners about how best to support implementation of the 

note to promote best practice and aid consistency, that work includes: 

 

43.1. Working with the Fire Communications Working Group to provide a 

consistent template on how a member may be provided with a choice and 

what this should include, using documentation provided to support choice 

in 2006 as a guide8. 

 
43.2. Working with administrators to provide example calculations for:  

 

• APB calculations for members with CPD payments or temporary 

promotions. 

• Pension tax breaches, where high earners might breach tax limits by 

gaining additional final salary pension growth. 

• Members who would qualify for a contribution holiday in FPS 1992 by 

returning to the legacy scheme. 

• Members who would be liable for abatement by choosing legacy benefits. 

 

 

 
8https://webarchive.nationalarchives.gov.uk/20120919193018/http://www.communities.gov.uk/archived/gen

eral-

content/fire/optionsexercisedocuments/https://webarchive.nationalarchives.gov.uk/20120919193018/http://

www.communities.gov.uk/archived/general-content/fire/optionsexercisedocuments/ 

  

Please address any queries on the content of this request to 

bluelight.pensions@local.gov.uk  
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